Your day in Court 


Jury Duty 
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Trial By Jury 


Jury trials have been an 
important part of our legal system 
for centuries. Through the 

jury, the people of a community 
participate directly in the 
administration of justice. A jury 
is therefore a democratic as well 
as a legal institution, 

and jury service, although it may 
at times be personally 
inconvenient, is an essential civic 
responsibility for the citizens 

of the province. 


As a juror, you will have to make 
decisions, sometimes very 
difficult decisions, that may 
affect the lives, property or 
freedom of your fellow citizens. 
Much of our history has been 
made and much of our 

law has been shaped by people 
like you, who, for 

hundreds of years have filled the 
same role as jurors that you 

will fill. These materials were 





prepared to assist you to understand 
what you can expect to hear 

and see and what you will be 
expected to do as a member of a 


jury. 


When summoned for jury service, 
you should be prepared to 
re-arrange your schedule for 

the two-week period usually 
involved in jury duty. However, 
you may be wise not to schedule 
holidays, or make other firm 
commitments for an additional 
week, as occasionally, where a 
case is unusually complicated, 

Or a court sitting extends just past 
the two-week period, jurors may 
be required to serve for a 

longer peiod of time. Similarly, 
there may be times where 

all jury trials are completed 
quickly, and jurors will not be 
needed, even for the usual 
two-week period. 


It is important to remember that 
it is the judge and no one 

else who instructs jurors in their 
duties at a trial. The information 
furnished here is only for the 
general guidance of 

jurors. When you sit as a member 
of a jury and you think there is 
some conflict between 

what is said here and what you are 
told by the judge, it is the 
instructions of the judge that 
you must follow. 


The Function of the Jury 


Everyone has rights and obligations 
under the law. The determination 
of those rights in 

Court in both Civil and Criminal 
matters depends upon two things: 
what the facts of the case are, 

and what results the law 

says should follow from those 
facts. 


In every trial, whether it is 

a civil case where one person sues 
another, or a criminal case 

where there is an accusation by the 


Crown of prohibited conduct, 
there is first a finding 

of what the facts are and 

then the application of the law to 
the facts as found. 

The law that is to be applied is 
determined by the judge, 

who presides over the trial as 

a neutral, independent and 
impartial official. What the facts 
are, that is, determining 

what actually occurred, and 
applying the law to those facts, 
is the function of the jury. 


Trials take place weeks, months 
and sometimes years after the 
events that are in question. 
Witnesses at the trial will tell 

what they know as they remember 
it. Some will have better 
memories than others. 


Some will have seen more than 
others. Some may appear not to 
have been in a position to have 
seen all they testify about 

and others may not remember all 
they saw. As a juror, 

you may see witnesses who find 
it difficult to express 
themselves, or who are nervous, 
or who contradict what was said 
by other witnesses. 


There is no scientific method 

or legal device for precisely 
reconstructing past events. There 
is only the fair and impartial 
human judgment of the men and 
women of a jury evaluating 

the evidence presented in court. 
At the end of all testimony, 
today’s jury has the same task as 
every other jury has had for 
century upon century: 

to determine as best it can, 

in accordance with the law as 
explained by the judge, what the 
facts were, and to render 

the verdict prescribed by law for 
those facts. In doing so, 

the jury bears the solemn 
responsibility of ensuring that 
justice, the great goal of our legal 
system, is done for each person 
in every case. 

It is true to say that 

our whole society rests on the 


foundation of justice under 
law. There is no higher duty or 
finer public service for any 
citizen than to participate in the 
administration of justice as a 
member of a trial jury. 


Participants at Trials 


The courtroom is presided over by 
a judge. He is assisted by several 
officials one of whom is 

the sheriff, who, 

in addition to assembling 
prospective jurors for the selection 
of the trial jury, is also responsible 
for keeping order in the 
courtroom. A second official is 
the court clerk, who keeps a 
record of exhibits at the trial and 
other administrative matters, 
administers oaths. brings the 
court to order and 

announces that court is in session 
or recessed. A third official 

is the court reporter who records 
everything that is said 

at the trial. 


In addition to the judge and 

the court officials, each side at a 
trial is usually represented by 

a lawyer, who is referred to in the 
courtroom as “‘counsel”’. 

If the trial is of a criminal matter, 
the counsel for the 

prosecution, representing the 
Queen, is usually called the 
“Crown attorney” and counsel 
for the accused is called 

the ‘defence counsel”. In a civil 
case the person who sues the 
other is called the “plaintiff” 

and the lawyer representing him 
is called the “‘counsel for the 
plaintiff’. The person 

against whom the action is 
brought is called the “defendant”, 
represented by “counsel for the 
defendant”. In court terminology, 
the plaintiff and the 

defendant are the “parties”’ 

to the lawsuit. 
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Selection of Juries 


In civil cases the jury is 
composed of six persons. In 
Criminal cases there are 

twelve persons on the jury. Juries 
for individual trials are drawn 
from a larger group of citizens, 
known as a “Jury panel”, which 
represents a cross-section 

of the whole community selected 
at random from Canadian 
citizens resident in the trial 
district. The selection of a trial 
jury is made from the 

jury panel by counsel for each 
side, under the supervision 

of the judge. 


Selecting a Jury for a Criminal Trial 
The selection of a jury for a 
criminal trial is considerably 
different from the selection of a 
jury for a civil trial. In 

Criminal cases where an accused 
person is to be tried 

by a jury, the jury panel is 
assembled in the courtroom 

and witnesses the “arraignment’’, 
or reading of the charges 

and the answer of the accused 
person to those charges. 

If the answer is “not guilty”, 
then the Crown will have 

to prove beyond a reasonable 
doubt what is charged. 

Only if the accused enters a plea 
of not guilty, it is necessary 

to select a jury from 

the jury panel. 


When individual jurors are to 

be selected, names are called at 
random from a box of cards 
containing the names 

of all members of the jury panel. 
When called, each respective 
juror is asked to stand in front 
of the jury box so that 

the accused person can see 

him and he can see the accused. 


Usually a group of twenty 
individuals is assembled and 

then each one is separately called 
from that group in the order 

in which their names were chosen. 


Both the Crown attorney 

and the defense counsel may 
object to the participation of any 
prospective juror if they 

believe that circumstances exist 
which, under law, would 
disqualify him from serving at 
that trial. This is called a 
“challenge for cause”’. 

If, for example, either counsel 
thinks that a person already 
holds some views on the matters 
which are to be presented 

at the trial and which might 
influence his decision in the case, 
counsel might challenge that 
person for cause. If such a 
challenge is made, two jurors 
are sworn in and given the 
responsibility to decide 

whether the challenged 

person should sit on the 

trial jury or be excused. 


In addition, the defense counsel 
and the Crown attorney 

each have a number of challenges 
which they can use to exclude 

a prospective juror without 
offering any explanation. 

These are called “peremptory 
challenges”’. 


The Crown attorney also has the 
right to ask a prospective juror 

to “‘stand by” or “stand aside’, 
until the rest of the jury panel 

has been called. If a full jury has 
not been selected after 

the entire panel has been called, 

the persons who are standing 

by will be recalled so that 

the jury selection can be completed. 


Except where there are very 
obvious reasons for disqualification, 
the process of challenging, 
standing aside and selecting 
jurors is largely a matter of the 
courtroom instinct of the counsel 
involved. They know the 

nature of the case, something 
about the accused, and the 

sort of issues that will arise 
during the trial. They are 
required to make rapid decisions 
that combine these factors with 
the small amount of 

information they may have or can 


infer about each prospective 
juror. The fact that a juror has 
been asked to stand aside or has 
been challenged is in no way 

a reflection on his ability, credit 
or standing in the community. 


Selecting a Jury for a Civil Trial 
The selection of a civil jury is 
much less formal than the 
selection of a jury on a criminal 
case. The first six persons 

whose names are picked at random 
by the clerk are asked to enter 
the jury box. Each counsel is 
then able to make peremptory 
challenges. Each time a 

challenge is made, a new name is 
drawn and a new person 

enters the jury box. There are 
only four challenges on each side 
in a civil trial, and the process 

is usually completed very quickly. 


The Trial Process 
Criminal 


It is customary for the judge 

to open a trial with instructions 
to the jury, explaining its 

role as the “‘trier of the fact’’. 

As stated earlier, it is important to 
remember that it is the judge and 
no one else who instructs 

jurors in their duties at 

trial. When you sit as a member of 
a jury and you think there is 

some conflict between what is 
contained in this booklet 

and what you are told by the 
judge, it is the instructions of the 
judge that you must follow. 


In criminal trials, the Crown 
attorney will then open the 
case for the Crown, usually 
starting with a statement of the 
offence charged, the general 
nature of what the Crown 
intends to prove, and an outline 
of how the proof is to 

be presented. An opening 
statement is made only to assist 
the judge and jury in following 


the evidence, and is not 

itself evidence. The jury may 
find facts only on the bais of 
evidence presented and 

not on the basis of what is said 
by counsel. 


Although in some circumstances, 
facts may be proved by an 
agreed statement or other form 
of documentary evidence, 
witnesses will usually 

be called to prove the Crown’s 
case. The Crown attorney will 
question these witnesses 

to elicit their story. This first 
examination of a witness is 
referred to as “direct 
examination” or “examination- 
in-chief’’. After each witness for 
the Crown has told his story, 

the counsel for the defence has 
the opportunity to ask 

the witness questions. This is 
called “cross-examination”’. 
Cross-examination is done for the 
purpose of testing the accuracy 
and reliability of the 

evidence, to bring out or 
emphasize matters that were 
missed or only touched lightly in 
direct examination and to help 
the jury determine 

whether the witness is telling the 
whole truth as accurately as it can 
be told. Counsel may, 

of course, decide not to 
cross-examine a particular witness. 


When the Crown’s case is 

finished, if the defence decides to 
call evidence, the same 

procedure of examination and 
cross-examination is then repeated. 


During the course of the trial 
there may be objections 

made by counsel to questions 
asked or answers given. 

The judge will rule on the 
objections and will give the jury 
appropriate instructions 

where necessary. 

These objections and instructions 
are based on the law of evidence, 
which is designed to 

ensure that a jury’s decision is 
made on the basis of evidence 
that is legally relevant to the 


issues at the trial and 

meets the minimum tests of 
reliability that have been 
developed over hundreds of years 
of trial experience. 


Another fairly common 
occurrence at a criminal trial is 
for the jury to be asked to 

leave the courtroom during the 
presentation of technical legal 
arguments. This may occur when 
the judge is required to 

decide whether the law will 
allow certain evidence to be 
placed before the jurors. 

Such a process is called a 

“voir dire’, pronounced “vwar 
deer’’. If the judge finds that it is 
proper for the evidence to be heard 
by the jury, it will be presented 
in due course after the 

voir dire is finished. 

If he decides the other way, 

and rules that the law does 

not allow the use of the evidence 
in question, it will not 

be admitted and will not form 
part of the case on which the 
jury’s judgment will be based. It 
is for this reason that the jury is 
initially excluded so as to preserve 
its impartiality until the 
question of admissibility has 
been decided. 


After all the testimony has been 
given, each counsel will sum up 
his case for the jury. 

Again this is not evidence in the 
case, although it may 

assist the jurors in performing 
their duty by helping them to 
better understand the 

evidence and the issues. 


Charge to the jury 


Following the summation by 
counsel, the judge will give his 
“charge to the jury”’. It is at this 
point that the jury is given 
precise instructions as to what 
the law is that must be applied in 
this case. The judge will 


outline the facts that the 
Crown must prove in order to 
establish guilt in law 

and will advise the jurors of the 
duties they have to carry out 
when they retire to consider 
their verdict. At the close 

of the judge’s charge, the case is 
in the hands of the jurors, who 
then leave the courtroom. 

In the jury room, they will 
choose a foreman, weigh the 
evidence and consider their 
verdict in accordance with the 
instructions of the judge. 


If at any time during this 
deliberation the jury is unsure 
about its duty or needs further 
instructions or clarification of 
some point, it may send word to 
the judge. He will take 
appropriate action to resolve 
the particular question or 
difficulty. 


The Trial Process 
Civil 


The basic elements of a civil trial 
are the same as those of a 
criminal trial, with examination of 
witnesses, cross-examination, 
opening and closing statements by 
counsel, and so on. The jury 

again performs the role of finding 
facts and giving its 

verdict in accordance with the 
evidence and the specific 
instructions from the judge 

on the applicable law. There are, 
however, several differences 
between civil and criminal 

trials that should be 

briefly mentioned. 


First, and perhaps most obvious, 
is the fact that in a civil trial, 

or lawsuit, one person attempts 
to establish a legal claim 

against another. The purpose 

of a civil lawsuit is not to 
determine whether a person has 
committed a crime, 


but rather it is to resolve a 

private dispute that the parties 
have been unable to settle and 
have brought before the court. 


Another difference between civil 
and criminal trials is the verdict 
delivered by the jury. 

A civil jury may be directed to 
return its verdict in different 
ways. It may be asked to give 
answers to questions posed 

by the judge or it may be asked 
merely to find “‘for the plaintiff” 
or “for the defendant”’. 

In addition, the civil 

jury will often be given 
responsibility to assess the 
damages suffered by the injured 
party and arrive at a fair 

and just amount of money as 
compensation. 


While in a criminal case 

a verdict can be reached only by 
a unanimous jury, in a civil case 
any five of the six jurors may 
find a verdict or answer 

a question. 


As in a criminal trial, the work 
of the civil jury is finished 

and it will be discharged when its 
foreman announces the 

jury’s verdict in open court. 
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Role of Counsel 


It is important to remember that 
trials under our adversary system 
are not contests between lawyers. 
Counsel do not win or lose 

trials. The role of counsel is 

to present his client’s, or the 
Crown’s, case in its best light 

in accordance with the right 

of every person to a full 

and fair hearing before the law. 
Jurors must come to a 

decision on the basis of the 

facts and the law, 

without regard to any feelings 
that may develop during the trial 
with respect to the counsel 
involved. 


Note-taking 


Jurors are usually advised not to 
make notes during a trial. In 
law it is thought preferable to 
rely upon the memories and 
impressions of all jurors rather 
than on any notes that some of 
them might have made. 

The judge will instruct you on 
this matter. 


Oath 


Evidence taken in court is based 
on sworn testimony. 

In the majority of cases a 
witness will swear to the truth 
of his evidence on a Bible. 

This, however, is not always so 
since some persons may belong 
to religions which do not use 
the Bible, others may prefer not 
to swear by it, 

and still others may not be 
permitted by their private beliefs 


to swear oaths in any form. 

In these cases, the law allows 
witnesses to solemnly affirm 
the truth of what they are about 
to say, or to take an oath in 
some other form that is 
recognized as binding according 
to their beliefs. All forms of 
oaths or affirmations as to truth 
that are permitted by law to 

be used in the courtroom 

are to be regarded by jurors as 
equally valid. 


The Case Not to be Discussed 


Until the jury has retired to 
consider its verdict, each 

juror must evaluate the evidence 
for himself or herself 

without discussing either the 
evidence or the trial with 
anyone, including his or her 
spouse. 


It is contempt of court for anyone 
involved in or associated with 

a case to directly or indirectly 
speak to a juror concerning 

the case or any matter related 
to it. Any attempt to influence a 
juror’s conduct by threats, 
bribes or other corrupt means 

is a very serious offence. 
Similarly, it is an extremely 
serious criminal offence for a 
juror to accept a bribe or other 
consideration other than the 

fee prescribed by law for doing 
or refraining from doing 
anything as a juror. 

If you are approached by 
anyone in connection with your 
duties as juror, you 

should report the matter to the 
sheriff immediately. 


You should also be aware of the 
provisions of the Criminal Code 
concerning the disclosure 

of any information relating to 

your jury deliberations 

or discussions which are as follows: 


576.2 Every member of a 
jury who, except for the 
purposes of 
(a) an investigation of an 
alleged offence 
under subsection 127(2) 
in relation to a juror, or 
(b) giving evidence in 
criminal proceedings in 
relation to such an offence, 


discloses any information 
relating to the proceedings of the 
jury when it was absent from 

the courtroom that was not 
subsequently disclosed in open 
court is guilty of an offence 
punishable on summary 
convinction.” 


Time for decision 


Jurors should always remember 
that the time for decision 

does not arrive until the judge has 
delivered his charge to the jury 
and they retire to reach 

a verdict. It is vital to the operation 
of our legal system, in view of the 
weight and finality that is 
attached to the decision of a jury, 
that those who make such a 
decision keep an open mind on all 
issues until they have heard 

and considered all evidence, all 
arguments and all 

instructions on law. Trials 

take many turns and each 
movement of the flow of events 
must be followed by each 

juror in an impartial and 
objective way, if justice is to 

be done. 


Delay 


Although the sheriff and his 
officers will do everything they 
can to get jurors organized 

into panels and into 

the selection process with the 
least wasted motion, there 

are occasions when 

prospective jurors will have time 
on their hands. Sometimes, 

for example, after a jury panel 
has been assembled, 

the parties to a lawsuit will settle 
the matter just before trial. 

This will create a delay until 

the lawyers and witnesses for 
the next case can be contacted 
and another trial arranged. 

The members of the panel 

may be dismissed for the day or 
they may be asked to wait. It is a 
good idea to bring a book, 
letter-writing materials, 

knitting, or whatever would 

help you pass the time when you 
report for jury duty. It is 
important to remember, 
however, that a member of a 
jury, while the trial is actually in 
progress, is required to devote his 
full attention to what is 

going on in the courtroom, and 
for this reason may not read 

or do anything else that might 
distract himself or others 

from the trial proceedings. 


Payment 


Persons called for jury duty 

are paid at a daily rate for every 
day of service, 

plus reasonable expenses involved 
in travelling to and from the 
courthouse. Detailed arrangements 
for payment will be made 

by the sheriff at the 

time members of the jury panel 
report to the courthouse. 

Jurors pay for their own meals. 
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Court schedule 


Courts generally follow normal 
business hours. Persons 

called for jury duty are usually 
allowed to go home each evening 
while their period of 

service lasts. The only exception 
that might reasonably occur 
would be in a case where a jury 
was deliberating late into the 
night and was unable to reach a 
verdict. In such a case, the jurors 
would be provided with 
accommodation and would not 
be allowed to go home. 

This situation is infrequent, and 
as a matter of practical convenience, 
judges and counsel often 

try to arrange the sequence 

of events so that the jurors 

can conduct and try to conclude 
their deliberations during 

the day. 


It should be noted that from the 
time the judge charges 

the jury until the jury delivers 
its verdict, the jurors 

may not communicate with 
anybody outside the jury room 
except the judge and the Court 
Constable in charge of the jury 
room for the limited 

purpose of asking to speak 

to the judge. 


Dress 


There are no specific requirements 
as to dress for jurors, 

beyond observing the custom 

that participants in the courtroom 
should wear clean, neat and 
dignified clothing. 

The important thing to remember 
is that extravagant, 

informal or distracting attire has 
no place in the setting where 
another’s legal rights or personal 
liberty is at stake. Lawyers, for 


example, wear dark simple gowns at trials so that 
regardless of their private preferences outside the 
courtroom, they always present a figure of quiet 
dignity on behalf of their clients before the court. 
Jurors should also do their best, within their 
means, to dress in accordance with the importance 
and solemnity of the occasion. 


Local Conditions 


Certain types of facilities such as parking vary 
from courthouse to courthouse in the province. If 
you require further information, please call the 
sheriff of your County or District. 


Application to be Excused 
from Jury Service 


The Juries Act provides that prospective jurors 
may have service postponed because of illness, or 
because service may cause serious hardship to the 
prospective juror or others. Where the illness or 
hardship is not of a temporary nature, or where 
service as a juror is incompatible with religious 
beliefs, a person may be excused from jury duty 
altogether. To be excused from service, or have 
service postponed, a person summoned for jury 
service should make an application to the Sheriff. 


Persons who are blind or who are 70 years of age 
or more may also be excused from service if they 
so choose. In the past, such persons were 
automatically excluded from service. 


Duty of Employers 


The Juries Amendment Act, 1980, requires that 
employers grant employees summoned for jury 
service a leave of absence, with or without pay. 
Upon the employee’s return, the employer must 
reinstate him or her to the position previously held, 
or provide the employee with comparable work at 
equivalent wages. 


An employer who is convicted of failing to comply 
with the requirements of the Act may be fined up 
to $5,000 or imprisoned up to three months or 
both. The employer is also liable to compensate the 
employee. 
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